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Court of Appeals of the District of Columbia. 


No. 3763. 

Frederick Eichelberger, Appellant, 

vs. 

William L. Symons. 


a Supreme Court of the District of Columbia. 

In Equity. 

No. 35930. 

William L. Symons, Plaintiff, 
vs. 

Helen Dent Symons, Frederick Eichelberger, Defendants. 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed, and proceed¬ 
ings had, in the above entitled cause, to wit: 

1 Bill of Complaint . 

Filed May 16, 1918. 

In the Supreme Court of the District of Columbia. 

Equity. 

No. 35930. 

William L. Symons 
v. 

Helen Dent Sy'mons, Frederick Eichelberger. 

The plaintiff William L. Symons respectfully states to the Court: 

1. That the plaintiff is a citizen of the United States, a resident of 
the District of Columbia, and brings this suit in his own right. 

2. That defendant Helen Dent Symons is a citizen of the United 
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States, a resident of the District of Columbia, and is sued in her own 
right; the defendant Frederick Eichelberger is a citizen of the 
United States, and is a resident of Cleveland, Ohio, and is sued as 
co-respondent. 

3. The plaintiff and the defendant Helen Dent Symons were mar¬ 
ried in the District of Columbia, December 19, 1903, by the Reverend 
Clement Brown, of the Protestant Episcopal Church, a regularly 
ordained minister of the Gospel. 

4. That two children, now living, have been born unto the said 
plaintiff and the defendant, Helen Dent Symons, to wit: 

Viola Symons, born November 6, 1905. 

Josephine Symons, born July 18, 1907. 

That both of said children are now T at the Academy of the Holy 
Cross where the plaintiff is supporting them. 

2 5. Plaintiff further states that he and his w T ife lived to¬ 
gether as husband and wife until to w T it, the seventh day of 

October 1916, when he discovered that the defendant Helen Dent 
Symons had been leading a life unbecoming to a married woman 
and that subsequent to February 1, 1917, he did not live in the same 
house with said defendant because he then learned and he now 
avers she had been guilty of immoral conduct and had committed 
adultery with the co-respondent, Frederick Eichelberger, at various 
times and places, to wit: at the former apartment of the plaintiff and 
said Helen Dent Symons, on Sixth Street, Southeast, near D street 
at divers times unknown to the plaintiff in the years 1914, 1915 
and 1916; in an apartment in the fall of 1916 near 19th and Cor¬ 
coran Streets, Northwest ; in an apartment at 15th and N Streets, 
Northwest at divers times unknown to the plaintiff from October 
1915 to May 1916; and at other places and times unknown to plain¬ 
tiff in the District of Columbia; on a trip to Norfolk and Virginia 
Beach and return in August 1916—a portion of said trip was made 
on the steamer “Southland”; and at a residence near Rosslyn, Vir¬ 
ginia, at various times unknowm to the plaintiff in the year 1916. 

6. That the adultery aforesaid w T as committed without the con¬ 
sent, connivance, privity, or procurement of the plaintiff, petitioner 
herein, and that after discovery of the offense the petitioner has not 
voluntarily cohabited with the defendant. 

7. That the plaintiff has been true to his marriage vows and has 
demeaned himself as a true and loving husband and father and is 
anxious that his two children should be reared in the best possible 

manner and to that end desires the custody of his said two 

3 daughters. 

Premises considered, plaintiff prays: 

1. That process may issue against the said defendants, Helen Dent 
Symons and Frederick Eichelberger, requiring them and each of 
them to appear and answer the exigencies of this bill of complaint. 

2. That a decree may be passed herein granting unto the plaintiff 
an absolute divorce from the bonds of marriage with said defendant, 
Helen Dent Symons, on the ground of adultery committed by her. 

3. That the plaintiff may be awarded the exclusive custody and 
control of his said two daughters, Viola Symons and Josephine 
Symons. 
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4. For such other and further relief as to the Court shall seem 
proper and the exigencies of the case may require. 

WILLIAM L. SYMONS, 

Plaintiff. 

ANDREW WILSON, 

Attorney for Plaintiff. 

William L. Symons, being first duly sworn, deposes and says that 
he has read the foregoing and annexed Bill of Complaint, by him 
subscribed, and knows the contents thereof; that the statements 
therein made of his own knowledge are true, and those made upon 
information and belief he believes to be true. 

WILLIAM L. SY r MONS. 

Subscribed and sworn to before me this loth day of May 1918. 

[seal.] R. C. FITZHUGH, 

Notary Public, D. C. 


4 Separate Answer of Defendant Frederick Eichelberger. 

Filed October 29, 1918. 

* * * * * * * 

For answer to the original bill of complaint filed in the above 
entitled cause, as amplified by the bill of particulars filed herein, or 
so much thereof as he is advised it is necessary he should answer, 
says: 

1, 2. He admits the allegations in paragraphs 1 and 2 of said bill. 

3. For the purposes of this suit he is willing to admit the allega¬ 
tions of paragraph 3 of said bill. 

4. He believes the allegations in paragraph 4 of said bill are true. 

5. He denies the allegations in paragraph 5 of said bill. 

0, 7. He has no knowledge enabling him to either admit or deny 
the allegations in paragraphs 6 and 7 of said bill and if material calls 
for strict proof thereof except that he denies that he committed 
adultery with his co-defendant as intimated in paragraph 6 but not 
alleged. 

And having answered fully prays to be hence dismissed with costs. 

FREDERICK EICHELBERGER. 


Ohio, State of. 

Champaign Co., ss; 

I do solemnly swear that I have read the foregoing answer by me 
subscribed and that the matters and things therein set forth 
5 are true to the best of my knowledge and belief. 

FREDERICK EICHELBERGER. 
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Subscribed and sworn to before me this 21 day of October 1918. 
[seal.] W. F. RING, 

Notary Public. 

My Commission expires May 9, 1919. 

WHARTON E. LESTER, 

A tty. for said Deft. 

Decree Dismissing Bill. 

Filed December 20, 1919. 

******* 

This cause coming on to be heard at this term upon the pleadings 
and testimony taken in open court, and the exhibits admitted in 
evidence, was argued by counsel and duly submitted, and upon con¬ 
sideration thereof, the defendant, Helen Dent Symons, having in 
open court dismissed her prayers for affirmative relief against the 
plaintiff, it is this 20th day of December, 1919, by the Court, 

Adjudged, ordered and decreed, that the relief prayed in this 
cause by the plaintiff be, and the same is hereby denied, and the 
original bill of Complaint is hereby dismissed, with costs to the 
defendants, for which costs execution as at law is hereby awarded 
the defendants. 

JENNINGS BAILEY, 

Justice. 

From the above decree the plaintiff notes an appeal in open 
6 court to the Court of Appeals of the District of Columbia and 
the appeal bond is fixed at $100.00. 

JENNINGS BAILEY, 

Justice. 


Mandate of Court of Appeals. 

Filed October 3, 1921. 

United States of America, ss ; 

[seal.] 

The President of the United States of America to the Honorable 
the Justices of the Supreme Court of the District of Columbia, 
Greeting: 

Whereas, lately in the Supreme Court of the District of Columbia, 
before you, or some of you, in a cause between William L. Symons, 
plaintiff, and Helen Dent Symons, Frederick Eichelberger, defend¬ 
ants, Equity No. 35,930, wherein the decree of the said Supreme 
Court entered in said cause on the 20th day of December A. D. 1920, 
is in the following words, viz: 

This cause coming on to be heard at this term upon the pleadings 
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and testimony taken in open court, and the exhibits admitted in evi¬ 
dence, was argued by counsel and duly submitted, and upon con¬ 
sideration thereof, the defendant, Helen Dent Symons, having in 
open court dismissed her prayers for affirmative relief against the 
plaintiff, it is this 20th day of Dcember, 1919, by the Court, 

Adjudged, ordered and decreed, that the relief prayed in this 
cause by the plaintiff be, and the same is hereby denied, and the 
original bill of Complaint is hereby dismissed, with costs to the de¬ 
fendants, for which costs execution as at law is herebv awarded the 
defendants. 

JENNINGS BAILEY, 

Justice. 

7 as by the inspection of the transcript of the record of the said 
Supreme Court, which was brought into the Court of Appeals 

of the District of Columbia by virtue of an appeal, agreeably to the 
act of Congress in such case made and provided, fully and at large 
appears. 

And whereas, in the present term of April, in the year of our Lord 
one thousand nine hundred and twenty-one, the said cause came on 
to be heard before the said Court of Appeals on the said transcript 
of record, and was argued by counsel: 

On consideration whereof, It is now here ordered adjudged and 
decreed by this Court that the decree of the said Supreme Court in 
this cause be, and the same is hereby, reversed w T ith costs to be 
taxed against the appellee Frederick Eichelberger, and that the said 
plaintiff recover against the said appellee Frederick Eichelberger One 
Hundred and seventy-five dollars and seventy cents for his costs 
herein expended and have execution therefor. 

And it is further ordered that this cause be and the same is hereby 
remanded to the said Supreme Court with instructions to enter a 
decree granting the appellant a divorce a vin. mat. from the appellee 
Helen Dent Symons. 

June 6, 1921. 

You, therefore, are hereby commanded that such execution and 
further proceedings be had in said cause in conformity with the 
opinion and decree of this court as according to right and justice and 
the laws of the United States ought to be had, the said appeal not¬ 
withstanding. 

Witness the Honorable Constantine J. Smyth, Chief Justice 

8 of said Court of Appeals, the 3rd day of October in the year 
of our Lord one thousand nine hundred and twenty-one. 

HENRY W. HODGES, 

Clerk of the Court of Appeals of 

the District of Columbia. 

Costs of plaintiff: 


Clerk . $19.20 

Attorney . 5.00 

Printing Record. 151.50 
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Decree on Mandate and Interlocutory Decree. 

Filed October 18, 1921. 

♦ * * * * * * 

Upon consideration of the mandate of the Court of Appeals of the 
District of Columbia, dated June 6, 1921 and filed herein October 3, 
1921, it is by the Court this 18" day of October, 1921, adjudged, 
ordered and decreed that the decree entered herein December 20,1919 
be and the same is hereby vacated and for naught held, and that 
the plaintiff, William L. Symons, recover his costs in said Court of 
Appeals to the amount of One Hundred Seventy-Five Dollars and 
Seventy Cents ($175.70) as directed in said mandate against the de¬ 
fendant Frederick Eichelberger and have execution therefor. 

It is further adjudged, ordered and decreed that a case for the 
dissolution of the marriage between the plaintiff William L. Symons 
and the defendant Helen Dent Symons, by reason of adultery com¬ 
mitted by said defendant, has been duly proved, but no final decree 
on account thereof shall be entered until after the expiration 

9 of ninety days after the entry of this interlocutory decree, but 
a final decree from the bond of matrimony heretofore existing 

between said parties in favor of the plaintiff shall be entered herein 
at the expiration of ninety days from the date hereof, provided appli¬ 
cation is made therefor within thirty days after the expiration of said 
ninety days, to be effective to dissolve said marriage only after the 
expiration of the time allowed for taking an appeal or until the 
final disposition of any appeal taken. 

It is further ordered that the two children Viola Symons and Jo¬ 
sephine Symons, be maintained by the plaintiff William L. Symons 
and that the custody of said children be and the same is hereby 
awarded to the plaintiff William L. Symons, but he shall not re¬ 
move said children from the District of Columbia without the per¬ 
mission of the Court, The defendant Helen Dent Symons shall have 
the right to visit said children at such reasonable times as the parties 
may agree upon or at such times as the Court may determine, and 
until further orders, the children shall remain at the school at which 
they now are with the same rights of visitation as at present. 

It is further adjudged, ordered and decreed that the defendant 
Frederick Eichell>erger pay the taxable costs in this case; and in 
addition thereto that the defendant Frederick Eichelberger pay the 
sum of Thirty-Five Hundred Dollars ($3,500.00) counsel fees to 
the plaintiff William L. Symons and execution shall issue for said 
sums as at law. JENNINGS BAILEY, 

Justice. 

10 The defendant, Frederick Eichelberger, by his attorney, 
notes an appeal in open court, from so much of said decree 

as allows a counsel fee of $3,500 and the bond on appeal for costs 
is hereby fixed at $100, in lieu of which said defendant may deposit 
$50 in the registry of this Court. 

JENNINGS BAILEY, J. 
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The defendant Helen D. Symons, by her atty. excepts to the pro¬ 
visions of the above decree relating to the custody of the two chil¬ 
dren and gives notice that an appeal will be noted from the final 
decree. 


10/14/21. 


JENNINGS BAILEY, J. 
Motion to Vacate Part of Decree. 


Filed October 26, 1921. 


******* 

Comes now the defendant, Frederick Eichelberger, by his attorney, 
and moves the court to vacate and hold for naught so much of the 
decree passed herein as awards counsel fees to the plaintiff; 

Or, in the alternative, if the court holds to the opinion that he 
has authority to award such counsel fees to the plaintiff, that testi¬ 
mony be taken to ascertain the faculties of this defendant. 

WHARTON E. LESTER, 
Attorney for Defendant, Frederick Eichelberger. 

11 Among the matters to be argued in support of the fore¬ 

going motion are the following: 

1. The mandate of the Court of Appeals herein does not authorize 
the award of counsel fees to the plaintiff. 

2. The court is without authority to award counsel fees herein 
to the plaintiff. 

3. The amount awarded as counsel fees is excessive. 

4. The evidence is insufficient to establish the faculties of this 
defendant or to enable the court to decide his ability to pay counsel 
fees. 


Andrew Wilson, Esquire, Attorney for plaintiff: ’ 

Please take notice that the above motion will be called to the at¬ 
tention of the court for action thereon on October 28, 1921, at 10 
A. M., or as soon thereafter as counsel may be heard. 

WHARTON E. LESTER, 

Attorney for Defendant. 

Copy of above received this 25th day of October, 1921. 

ANDREW WILSON, 

PerM. F., 

Attorney for Plaintiff. 

Order. 


Filed November 4, 1921. 

******* 

This cause coming on to be heard upon the motion of the de¬ 
fendant, Frederick Eichelberger, to vacate a portion of the 
12 decree heretofore entered herein, etc., was argued by counsel 
and submitted to the court, and upon consideration thereof, 
it is this 4 day of November, 1921, 

Adjudged, ordered and decreed, That the same be and it is hereby 
overruled. JENNINGS BAILEY, 

Justice 4 
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Memoranda. 

November 4, 1921.—Bond on appeal of Defendant No. 2 approved 
and filed. 

November 28, 1921.—Statement of Evidence submitted. 

Notice of submission of Statement of Evidence acknowledged and 
filed. 

Designation of Record on Appeal. 

Filed November 28, 1921. 

******* 

The Clerk will please prepare the record for appeal in the above 
entitled cause and include therein: 

1. Bill of complaint. 

2. Answer of defendant Frederick Eichelberger. 

3. Decree filed December 20, 1919. 

4. Mandate of the Court of Appeals. 

5. Decree on mandate. 

6. Motion to vacate part of decree on mandate. 

13 7. Order overruling said motion to vacate. 

8. Statement of evidence. 

9. Amended assignment of errors. 

.10. This designation of record. 

WHARTON E. LESTER, 
Attorney for Defendant Frederick Eichelberger. 

Copy of above received this 15th day of November 1921. 

* ANDREW WILSON, 

Attorney for Plaintiff. 

Memorandum. 

December 21, 1921.—Statement of Evidence approved and filed. 

Amended Assignment of Errors. 

Filed December 24,1921. 

******* 

And now comes the defendant, Frederick Eichelberger, and for 
assignment of errors assigns the following: 

1. The Court erred in holding that it had jurisdiction and author¬ 
ity to award and direct the payment of counsel fees by the said de¬ 
fendant to the plaintiff. 

2. The Court erred in awarding and directing the payment of coun¬ 
sel fees by the defendant Eichelberger to the plaintiff and awarding 
him execution therefor. 

3. The Court erred in refusing to permit testimony to 

14 be taken as to the financial faculties of the defendant Eichel¬ 
berger. 

4. The Court erred in allowing the sum of $3500.00 as counsel 
fees to be paid by the said defendant to the plaintiff. 
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5. That the said decree in so far as it directs and decrees the pay¬ 
ment of counsel fees by the said defendant to the plaintiff is er¬ 
roneous because: 

(a) It deprives the said defendant of property without due process 
of law. 

( b ) That by the said decree the said defendant is deprived of the 
equal protection of the law. 

WHARTON E. LESTER, 
Attorney for Defendant, Frederick Eichelberger. 

15 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, Morgan H. Beach, Clerk of the Supreme Court of the District 
of Columbia, hereby certify the foregoing pages numbered from 1 
to 14, both inclusive, to be a true and correct transcript of the record, 
according to directions of counsel herein filed, copy of which is 
made part of this transcript, in cause No. 35930 in Equity, wherein 
William L. Symons is Plaintiff and Helen Dent Symons and Fred¬ 
erick Eichelberger are Defendants, as the same remains upon the 
files and of record in said Court. 

In testimony whereof, I hereunto subscribe my name and affix the 
seal of said Court, at the City of Washington, in said District, this 
3rd day of January, 1922. 

[Seal Supreme Court of the District of Columbia.] 

MORGAN H. BEACH, 

Clerk. 

16 In the Supreme Court of the District of Columbia. 

Equity. No. 35930. 

William L. Symons, Plaintiff, 
vs. 

Helen Dent Symons and Frederick Eichelberger, Defendants. 

Statement of Evidence. 

At the trial of the above entitled cause in the Supreme Court of 
the District of Columbia on the 5th, 6th, 18th, 19th, 20th, and 24th 
days of November, 1919, before Mr. Justice Bailey, evidence was 
adduced, the substance whereof is set forth in the transcript of 
record in the Court of Appeals of the District of Columbia in the 
case therein numbered 3413, wherein William L. Symons was ap¬ 
pellant and Helen Dent Symons and Frederick Eichelberger were 
appellees, which record the attorneys for the parties hereto have 
stipulated may be used in said Court by either party, to the same 
extent as if incorporated at length herein. That part of said testi- 
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mony now deemed necessary on the present appeal by the appellant 
is as follows: 

John Joy Edson, a witness for the plaintiff, testified that until 
three years prior to the date his testimony was given the appellant 
Frederick Eichelberger was his son-in-law and was Trust Officer of 
the Washington Loan and Trust Company; that at the time Mr. 
Eichelberger left Washington his income was over $12,000.00 per 
year; that he took away with him a little more than $17,000.00. Mr. 
Eichelberger^ salary from the Trust Company he thinks was 
$4,500.00 a year; from the Geographic Society between $7,000.00 
and $8,000.00, and from the John Dickson Home $500.00. 

17 William J. Bacon testified Mr. Eichelberger w r as Trust 
Officer of the Washington Loan and Trust Company and the 

witness’ immediate superior; “Mr. Eichelberger got about $12,000, 
in salaries: $4,500 or $4,750 per year from Trust Company, as Sec¬ 
retary of John Dickson Home he has $50 per month. He had a good 
income. Thinks he got around $8,000 from Geographic Society.’' 

Appellant Frederick Eichelberger testified October 13, 1919, 
in Cleveland, Ohio, that he had resided in Washington from Janu¬ 
ary 1900 to November 1916; that he was Trust Officer of the Wash¬ 
ington Loan and Trust Company from 1904 to 1916; that in 1916 
his income from all sources was about $12,000.00; the year before 
that it was about $10,000.00; he also had an income from the John 
Dickson Home as secretary; that he left Washington October 9, 
1916, went to Cleveland, stayed about ten days, returned to Wash¬ 
ington, remained about two weeks and later left Washington and 
joined the Army; that he now resided in Cleveland, Ohio. 

No testimony was given tending to show the amount, if any, — 
counsel fees plaintiff had paid or had contracted to pay. 

The foregoing statement of evidence is the substance of all of the 
evidence adduced at the trial of said cause which has any bearing 
upon the faculties, income or earnings of the appellant and w T as 
duly submitted to the court on the 28th day of November 1921, and 
is this 21st day of December 1921 approved, now for then, and 
hereby made part of the record on appeal. 

JENNINGS BAILEY, 

Justice. 

18 [Endorsed:] Equity. No. 35,930. In the Supreme Court 
of the District of Columbia, William L. Symons, Plaintiff, vs. 

Helen Dent Symons et al., Defendants. Statement of evidence. 

Endorsed on cover: District of Columbia Supreme Court. No. 
3763. Frederick Eichelberger, Appellant, vs. William L. Symons. 
Court of Appeals, District of Columbia. Filed Jan. 5, 1922. Henry 
W. Hodges, Clerk. 
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No. 3763. 


FREDERICK EICHELBERGER, Appellant, 

vs. 

WILLIAM L. SYMONS. 


BRIEF ON BEHALF OF APPELLANT. 


Statement of Facts. 

Appellee filed suit in the Supreme Court of the District of 
Columbia for an absolute divorce, wherein he named ap¬ 
pellant as codefendant. The case was tried in open court and 
the bill was dismissed. This court reversed the decree, with 
costs to be taxed against appellant herein, and by its man¬ 
date directed the Supreme Court to enter a decree granting 
appellee a divorce (Bee., p. 5). No authority was given 
thereby to award appellee counsel fees. The # Supreme Court 
awarded the plaintiff a divorce, taxed costs as directed, and, 
in addition, decreed that appellant pay the sum of thirty-five 
hundred dollars counsel fees to appellee (Rec., p. 6). Ap¬ 
pellant appealed from so much of the decree as awarded 
counsel fees and awarded execution therefor. 
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Assignment of Errors. 


Appellant assigned errors of the trial court as follows: 

1. The court erred in holding that it had jurisdiction and 
authority to award and direct the payment of counsel fees 
by the said defendant to the plaintiff. 

2. The court erred in awarding and directing the pay¬ 
ment of counsel fees by the defendant Eichelberger to the 
plaintiff and awarding him execution therefor. 

3. The court erred in refusing to permit testimony to be 
taken as to the financial faculties of the defendant Eichel¬ 
berger. 


4. The court erred in allowing the sum of $3,500.00 as 
counsel fees to be paid by the said defendant to the plaintiff. ' 


5. That the said decree, in so far as it directs and decrees 
the payment of counsel fees by the said defendant to the 
plaintiff, is erroneous, because 


(a) It deprives the said defendant of property without 
due process of law. 

(* b) That by the said decree the said defendant is de¬ 
prived of the equal protection of the law. 


BRIEF AND ARGUMENT. 

1. Appellant contends that the Supreme Court of the Dis¬ 
trict of Columbia was without authority to award a counsel 
fee to appellee. Numbers 1, 2, and 5 of the errors assigned 
can be conveniently discussed under this proposition. 

It is respectfully submitted that there is no power in the 


court below to allow such counsel fees; that its decree in so 
allowing is without authority, contrary to the provisions of 
the Code of the District of Columbia, and the decisions of 
the Supreme Court of the United States. 

Prior to the enactment of the Code it was unnecessary to 
make party defendant the person with whom the alleged 
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adulterous act was charged to have been committed. He 
therefore had no opportunity to defend himself, however 
innocent lie might be. To remedy this condition, section 983 
of the Code requires that the person with whom adultery 
is charged to have been committed be made party defendant. 
He is made a party, but is subject to no more or greater lia¬ 
bility as to costs or expenses than any defendant in other 
litigation. The proceeding is one in which the plaintiff, 
as against the principal defendant (husband or wife), seeks 
specific relief; no relief is sought against the co-respondent, 
who is only made a party to enable him to defend himself 
against the charge of being a particeps to the offense of the 
principal defendant. 

If a co-respondent can be assessed for counsel fees in favor 
of a successful husband in a suit for absolute divorce, without 
statutory authority therefor, there is no reason why he can¬ 
not be assessed for all the expenses incurred by the husband 
in the proceeding or its preparation, such as traveling, in- . 
vestigators’ or detectives’ expenses, and all other usual ex¬ 
penditures in cases of this character. And if this be so, there 
is no reason why counsel fees should not be allowed against 
a plaintiff-husband or wife in favor of a co-respondent who 
successfully defends. On the same principle, the rule would 
permit the allowance of counsel fees to any successful litigant 
in any case, whether at law or in equity. There is as much 
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reason for allowing counsel fees to a successful co-respondent 
as to a husband who obtains a divorce. 

In no proceeding, either at law or in equity, except where 
there is statutory authority therefor, may a party he assessed 
with the counsel fees of the successful party. 

It is difficult to comprehend the theory upon which the 
court acted in making the allowance for counsel fees. If 
upon the theory of penalizing appellant, the provisions of 
law relating to divorce do not contemplate or authorize the 
infliction of a penalty or greater liability than that of other 
losing parties— e., the liability for taxable costs. If he is 
subject to punishment, there is a proper forum in which he 
can be put on trial for his offense. If the allowance is on 
the theory of damages to the injured husband, a court of law 
will afford him complete remedy. 

Why should a co-respondent pay to a plaintiff-husband 
counsel fees any more than a losing party in any other civil 
proceeding pay such fees to his successful opponent? 

In this jurisdiction there is no legislative provision for an 
allowance or assessment of this character; on the contrary, 
there is positive prohibition against it. 

Sections 461, 467, 473, 1095, 975, and 982 are the only 
provisions of the Code of the District of Columbia which 
provide for the allowance of counsel fees by the court. 

The first four make such provision for successful garnishees 
in attachment or execution proceedings. 

Section 975 provides: 

“During the pendency of a suit for divorce . . . 

the court, shall have power to require the husband to 
pay alimony to the wife for the maintenance of her- 
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self . . . and suit money, including counsel fees, 

to enable her to conduct her case, whether she be 
plaintiff or defendant, and to enforce obedience to any 
order in regard thereto by attachment and imprison¬ 
ment for disobedience.” . . . (Italics supplied.) 

and section 982 provides for the compensation to be paid to 
an attorney appointed by the court to defend uncontested 
divorce cases. 

The only provision providing generally for the compensa¬ 
tion of attorneys is that contained in section 1108, which is 
as follows: 

“The following, and no other, compensation shall 
be taxed and allowed to attorneys, solicitors, proctors, 
district attorney, . . . except in cases otherwise 

provided for by law; but nothing herein shall be con¬ 
strued to prohibit attorneys, solicitors, and proctors 
from charging or receiving from their clients other 
than the Government such reasonable compensation 
for their services, in addition to the taxable costs, as 
may be in accordance with general usage or may be 
agreed upon.” 

And section 1109 fixes the rate of compensation: 

“On a trial before a jury in civil or criminal causes 
or before referees, or on a final hearing in equity 
or admiralty, a docket fee of twenty dollars.” 

These sections of the Code are reproductions of sections 
823-824 of the Revised Statutes of the United States, and were 
originally parts of the acts of February 26, 1853, chapter 80, 
section 1 (10 St. L., page 161), and March 3, 1855, chapter 
155, section 12 (10 St. L., pages 670, 671). 
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The Supreme Court of the United States has repeatedly 
held that the only counsel fees which a successful party may 
recover as an incident to the judgment are those authorized 
by the foregoing acts. 

In Day vs. Woodworth, 13 How., 3(>3, a suit at law to re¬ 
cover for an alleged trespass, the trial court instructed the 
jury that they could not allow anything for counsel fees. 



as to the allowance of costs at common law to the successful 
party, and after referring to the Statute of Cdoueester, pro¬ 
viding for the payment of costs, at page 372 says: 

‘‘Under the provisions of this statute, every court 
of common law has an established system of costs, 
which are allowed to the successful party by way of 
amends for his expense and trouble in prosecuting his 
suit. It is true, no doubt, and is especially so in this 
country (where the legislatures of the different States 
have so much reduced attorneys’ fee bills, and refused 
to allow the honorarium paid to counsel to be exacted 
from the losing party), that the legal taxed costs are 
far below the real expenses incurred by the litigant; 
yet it is all the law allows as expensa litis. If the 
jury may, ‘if they see tit,’ allow counsel fees and ex¬ 
penses as a part of the actual damages incurred by 
the plaintiff, and then the court add legal costs de 
incremento, the defendants may be truly said to be 
in misericordia, being at the mercy both of court and 
jury. Neither the common law, nor the statute law 
of any State, so far as we are informed, has invested 
the jury with this power or privilege. It has been 
sometimes exercised by the permission of courts, but 
its results have not been such as to recommend it for 
general adoption either by courts or legislatures.” 
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This decision was rendered before the act of 1853. 

In The Baltimore , 8 Wall., 377, a suit in admiralty, the 
decree below awarded libelant counsel fees. The court dis¬ 
cusses the authority for the allowance of costs and, conclud¬ 
ing its opinion, says at page 392: 


“Fees and costs, allowed to the officers therein 
named, are now regulated by the act of the 26th of 
February, 1853, which provides, in its 1st section, 
that in lieu of the compensation now allowed by law 
to attorneys, solicitors, proctors, district attorneys, 
clerks, marshals, witnesses, jurors, commissioners, and 
printers, the following and no other compensation 
shall be allowed: 

“Attorneys, solicitors, and proctors may charge 
their clients reasonably for their services, in addition 
to the taxable costs, but nothing can he taxed as costs 
against the opposite party, as an incident to the judg¬ 
ment, for their services, except the costs and fees 
therein described and enumerated. 

“Reference is made to two cases where counsel fees 
were allowed, but it is sufficient answer to those cases 
to say, that they were decided before the act of Con¬ 
gress, under consideration, was passed. They do not, 
therefore, furnish the rule of decision in the case 
before the court.” 


In Oelrichs vs. Spain, 15 Wall., 211, in which an injunc¬ 
tion bond had been given, the injunction dissolved, and a 
proceeding to recover under the bond, the master allowed 
counsel fees as part of the damages covered by the bond. 
The court, in reviewing the case, says at page 231: 

“The point here in question has never been ex¬ 
pressly decided by this court, but it is clearly within 
the reasoning of the case last referred to, and we 
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think is substantially determined by that adjudica¬ 
tion. In debt, covenant and assumpsit damages are 
recovered, but counsel fees are never included. So 
in equity eases, where there is no injunction bond, 
only the taxable costs are allowed to the complainants. 
The same rule is applied to the defendant, however 
unjust the litigation on the other side, and however 
large the expensa litis to which lie may have been 
subjected. The parties in this respect are upon a foot¬ 
ing of equality. There is no fixed standard by which 
the honorarium can be measured. Some counsel 
demand much more than others. Some clients are 
willing to pay more than others. More counsel may 
be emploved than are necessary. When both client 
and counsel know that the fees are to be paid by the 
other party, there is danger of abuse. A reference to 
a master, or an issue to a jury, might he necessary 
to ascertain the proper amount, and this grafted liti¬ 
gation might possibly be more animated and pro¬ 
tracted than that in the original cause. It would 
be an office of some delicacy on the part of the court 
to scale down the charges, as might sometimes be 
necessary. 

“We think the principle of disallowance rests on a 
solid foundation, and that the opposite rule is forbid¬ 
den by the analogies of the law and sound public 
policy.” (Italics supplied.) 

Flanders vs. Tweed, 15 Wall., 450, was a suit at law to re¬ 
cover damages caused by an unlawful seizure of cotton by an 
agent of the Treasury Department. Counsel fees expended 
for the purpose of recovering the cotton were claimed as part 
of the damages sued for. The court says at page 452: 

“Cases also may be found in which it is held that 
counsel fees, under certain circumstances, are a proper 
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matter for allowance in cases not different in prin¬ 
ciple from the one before the court, but the rule is 
now well settled the other way. Fees and costs allowed 
to officers therein named are now regulated by the act 
of Congress passed for that purpose, which provides 
in its first section, that, in lieu of the compensation 
previously allowed by law to attorneys, solicitors, proc¬ 
tors, district attorneys, clerks, marshals, witnesses, 
jurors, commissioners, and printers, the following and 
no other compensation shall be allowed. Attorneys, 
solicitors, and proctors may charge their clients rea¬ 
sonably for their services, in addition to the taxable 
costs, but nothing can be taxed or recovered as cost 
against the opposite party, as an incident to the judg¬ 
ment, for their sendees, except the costs and fees 
therein described and enumerated. They may tax 
a docket fee of twenty dollars in a trial before a jury, 
but they are restricted to a charge of ten dollars in 
cases at law, where judgment is rendered without a 

• ? y 

iury. 
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In Trustees vs. Greenough, 105 U. S., 527, an allowance 
for counsel fee's had been made out of the fund created as a 
result of the proceeding. The court, in holding that counsel 
fees could be allowed out of the fund which was within the 
control of the court as a result of the proceeding, at page 
535 says: 

“The views here expressed with regard to the ap¬ 
plication of the fee-bill to cases of this sort are un¬ 
doubtedly correct. The fee-bill is intended to regu¬ 
late only those fees and costs which are strictly 
chargeable as between party and party, and not to 
regulate the fees of counsel and other expenses and 
charges as between solicitor and client, nor the power 
of a court of equity, in cases of administration of 
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funds under its control, to make such allowance to the 
parties out of the fund as justice and equity may re¬ 
quire.” (Italics supplied.) 

Tullock vs. Mulvane, 184 U. 8., 497, was a proceeding for 
specific performance, in which a temporary injunction had 
been issued and in which proceedings damages was sought to 
be assessed as an element of damages. Says the court at 
page 511: 

“The jurisdiction to review being then established, 
it remains only to consider wnether the attorneys’ fees 
were properly allowed by the court below as an ele¬ 
ment of damages on the bond. That they were not, 
is settled (Italics supplied.) 


In the case of Garrozi vs. Dastas, 204 U. 8., 04, a wife had 
instituted a suit against her husband for maintenance and 
obtained an order for alimony and maintenance pendente 
life, in the payment of which the husband was in default at 
the time he filed his cross-bill for an absolute divorce, lie 
obtained a decree, and the wife thereupon instituted proceed¬ 
ings to set aside certain conveyances of real estate theretofore 
made by her husband, claiming a community interest therein 
and asserting that the conveyances had been made for the 
purpose of defrauding the collection of alimony and counsel 
fees allowed her. In this proceeding she succeeded, and 
receivers were appointed to make sale of the property and 
directed out of the proceeds to pay the alimony and counsel 
fees allowed her, as aforesaid, and also a sum on account of 
solicitors’ fees in prosecuting the suit to set aside the con¬ 
veyances. The court says at page 84: 

“The amount of the decree for alimony pendente 
lite and for expenses incurred by the wife in the 


divorce suit had been sanctioned by the local court 
and were binding upon the husband. We see no rea¬ 
son, therefore, why the court below should not have 
allowed these items. So far as the sum of $1,500 for 
counsel fees in the pending litigation which the court 
allowed as a charge against the husband, we hare 
been referred to no authority sustaining the right to 
allow it and our own researches have enabled us to 
discover no sanction for such an award.” (Italics 
supplied.) 

“It follows that whilst the court below was right in 
allowing the wife the sum of $2,750 as her share of 
the acquets and gains of the community as established 
by the findings of fact, the court was wrong in allow¬ 
ing the $22,000, and the $1,500 attorney’s fee.” 

In Bone vs. Construction Co., 235 Fed., 901, decided in 
1916, the court said that he had made an extensive investi¬ 
gation of the subject and held : 

“While there are general expressions that a court 
of equity has broad powers in the matter of taxation 
of costs, it will be found, upon examination of these 
cases, that these expressions relate largely to the ap¬ 
portionment of costs, or to the amount which may be 
allowed as costs under specific provisions of statutes; 
but I find no case which specifically holds that a court 
of equity has power to determine what costs are as¬ 
sessable. Ultimately no doubt the power to impose 
costs must be found in a statute (Tesla Co. vs. Scott, 
101 Fed., 524). If acts of Congress make specific 
provisions for costs, they control.” (Italics supplied.) 

Awards of alimony pendente litc, suit money, and counsel 
fees are frequently awarded wives, either plaintiffs or de¬ 
fendants. The principle upon which such allowances are 
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made is not settled. Many authorities put it upon the lia¬ 
bility of a husband to provide necessaries for his wife. (See 
note to Wolcott vs. Patterson, 24 L. P. A., 631.) 

Bishop on Marriage, Divorce and Separation, section 976, 

says: 

“Natural justice and the policy of the law alike 
demand that in any litigation between husband and 
wife they shall have equal facilities for prosecuting 
their cases before the tribunal. This requires that 
they shall have equal command of funds. So that 
if she is without means, the law having fixed the ac¬ 
quisitions of the two in him, he should be compelled 
to furnish them to her to an extent rendering her his 
equal in suit.” 

Upon whatever principle such allowances have been made, 
they have always been discretionary and not as of right. It 
has been held that a wife is a privileged suitor (Coles vs. 
Coles, 2 Md. Ch., 342). Our Code (section 975) merely 
gives the court power to require the husband to pay his wife 
alimony pendente life, suit money, and counsel fees, “to 
enable her to conduct her case.” The object of such allow¬ 
ances must always be to enable a wife to conduct her suit. 
On principle and according to our law, they are not allowed 
for past sendees and are allowed to a wife only. The wife’s 
possession of independent means as affecting her right to 
alimony pendente life is exhaustively annotated in 15 A. L. 
R., 785. 

There is no statutory authority for the award of counsel 
fees or suit money to a husband, either plaintiff or defendant, 
and such award cannot be made upon the principle that 
awards of suit money and counsel fees are made to a wife. 
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No one is under obligations to furnish a husband with neces¬ 
saries, or to enable him to occupy a position where he is able 
to prosecute or defend a suit. In the instant case no neces¬ 
sity on the part of the husband appears in the record. His 
need and ability or inability to pay is wholly unknown. 
The award was not made during the progress of the suit to 
enable him to prosecute, but was allowed him after he had 
won his suit. It was an award of another's property for the 
ostensible purpose of enabling him either to pay his counsel, 
to reimburse himself for what he had already paid, or what 
the court thought he ought have paid for services theretofore 
rendered, though whether or not he had ever paid his attorney 
that amount or any amount, or would ever pay his attorney 
that amount or any amount, is unknown. Appellee is under 
no legal obligation to pay his attorney that sum. If he is, 
he must pay it regardless of whether or not he collects it from 
appellant. It is submitted that appellee would have a right to 
a trial by jury to have established his obligation to pay his 
attorney, as well as the amount to be paid. It is also sub¬ 
mitted that if appellant is liable to appellee he is likewise 
entitled to a trial by jury to establish what amount he should 
pay, and of that right he has been deprived by the award from 
which he has appealed. 

The payment of suit money and counsel fees awarded a 
wife may be enforced by the Supreme Court by attachment 
or imprisonment. The Code so provides. Has that court 
authority to enforce, by attachment or imprisonment, the 
payment of this award of $3,500 to appellee? If so, upon 
what principle? 

It is submitted that in the courts of the United States 
counsel fees can never exceed the sum of $20.00 except when 
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otherwise specifically authorized by law or when allowed out 
of a fund created or protected by counsel. 

In 15 C. J., 114, it is said: 

“Attorneys fees are not allowable in the absence of 
a statute . . . ; and it has been held that the 

rule applies equally in courts of law and of equity.” 

and cases from practically every State in the Union are cited 
in support of the proposition. 

It may be questioned whether under our statute counsel 
fees may be awarded a wife for expenses and counsel fees 
already incurred, the Code providing that such allowances 
are “to enable her to conduct her case,” not to pay for serv¬ 
ices rendered in a case which has already been conducted to 
a conclusion. Much less, then, can such fees be allowed 
a husband. Suit money and counsel fees are allowed a wife 
only when she is in need thereof, and if she has an adequate 
separate income they are withheld. 

Bishop on Marriage, Divorce, and Separation, sec¬ 
tion 978. 

In McCarthy vs. McCarthy, 137 N. Y., 500, it was held 
that a statute authorizing the court to require the husband to 
pay a sum necessary to enable the wife “to carry on or defend 
the action” did not include expenses or counsel fees already 
incurred. To the same effect are: 

Cipro vs. Cipro, 161 N. Y. Supp., 408. 

Bordeaux vs. Bordeaux, 29 Mont., 478. 

Beadleston vs. Beadleston, 103 N. Y., 402. 

Lynch vs. Lynch, 99 Ill. App., 454. 

Newman vs. Newman, 69 111., 167. 



15 

Davis vs. Davis, 141 Ind., 367. 

Wagner vs. Wagner, 34 Minn., 441. 

Wilde vs. Wilde, 2 New, 306. 

Poillon vs. Poillon, 75 App. Div., 536. 

Hengen vs. Hengen, 85 Or., 155. 

Dolby vs. Dolby, 93 Wash., 350. 

If the allowance for counsel fees is on the theory of a 
penalty or damages because of the tort of the appellant, 
he is entitled to a trial by jury upon such issue. Counsel 
fees, it must be eoneeded, are not taxable costs except to the 
amount allowed bv the statute. Whatever it is in excess must 
be allowed on the theory of an incident to the judgment or 
decree. For the purpose of ascertaining such an amount, 
whether as a penalty or as compensation for the tort, an 
issue must be framed; and, inasmuch as the cause of action 
is cognizable at law, the right to a trial by jury enures. It 
is for this reason that we urge that the defendant is de¬ 
prived of the equal protection of the law and of his right to 
a jury trial. 

The Decree Is Not in Conformity with the Mandate of 

This Court. 

The mandate of this court in Symons vs. Symons, No. 
3413, adjudged that the decree of the Supreme Court of the 
District of Columbia dismissing the original bill of com¬ 
plaint be reversed with costs, to be taxed against appellant, 
and remanded the cause to said court with instructions to 
enter a decree granting appellee a divorce a vin. mat. and that 
further proceedings be had “in conformity with the opinion 
and decree of this court as according to right and justice and 
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the laws of the United States ought to be had.” (See p. 5.) 
It authorized nothing more. The opinion of this court did 
not enlarge the mandate. 

The entire case was before this court for determination on 
appeal, and the Supreme Court had no authority to do any¬ 
thing other than directed by the mandate of this court. Its 
power was limited to carrying into effect the order of this 
court, which court could very well have dealt with the ques¬ 
tion of an allowance for counsel fees, had it deemed proper 
so to do, either in the first instance or by recalling its man¬ 
date, thus rendering unnecessary this appeal. 

As the decree from which the appeal is taken is not in 
conformity with the mandate of this court, this case is prop¬ 
erly here. 

Prall vs. Stafford, 42 App. D. C., 383. 

Hinckley vs. Morton, 103 U. S., 764. 

Hartmann vs. Masters, 46 App. D. C., 272. 

The Santa Maria, 10 Wheat., 431. 

Sibbald vs. U. S., 12 Pet,, 488. 

In Hartmann vs. Masters, supra, the mandate directed cer¬ 
tain things, and added: “And the court will enter such other 
orders as may be necessary to carry out the objects of this 
decree as are not inconsistent with this opinion.” This 
court held: 

“The reservation of authority in the court to make 
necessary orders to carry out the objects of the decree 
is limited to such orders as may be necessary to en¬ 
force . . . the mandate of this court,” 

In Ex parte Washington and Georgetown Railroad Com¬ 
pany, 140 U. S., 91, the Supreme Court affirmed a judgment 
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in an action of tort. Its mandate provided that the judg¬ 
ment of the general term “be, and it is hereby, affirmed, with 
costs to be taxed by the clerk, and that the plaintiff have exe¬ 
cution thereof.” Nothing was said about interest. A mo¬ 
tion was made in the Supreme Court of this District to enter 
judgment with interest from its date, which the court did. 
Application was made for mandamus to compel the court to 
vacate so much of the judgment as allowed interest. The 
Supreme Court of the United States granted the writ and said: 

“Upon the hearing on the writ of error, which 
resulted in the judgment and mandate of this court, 
the question of the allowance of interest on the judg¬ 
ment from its date until it should be paid was a ques¬ 
tion for the consideration of this court. The fact 
that the judgment of this court merely affirmed the 
judgment of the general term with costs, and said 
nothing about interest, is to be taken as a declaration 
of this court that, upon the record as presented to 
it, no interest was to be allowed. It was thereupon 
the duty of the general term to enter a judgment 
strictly in accordance with the judgment of this court, 
and not to add to it the allowance of interest.” 


«•••••• 

“The command of the mandate of this court, ‘that 
such execution and proceedings be had in said cause 
as, according to right and justice and the laws of the 
United States, ought to be had, the said writ of error 
notwithstanding/ did not authorize the general term 
of the Supreme Court of the District to depart in any 
respect from the judgment of this court. Under these 
circumstances, the general term had no authority to 
make its order of June 9, 1890, in regard to interest 
on the judgment.” . . . 
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“The principle has been well established, in nu¬ 
merous cases, that, on a mandate from this court, 
containing a specific direction to the inferior court 
to enter a specific judgment, the latter court has no 
authority to do anything but to execute the mandate. 
Ex parte Dubuque & P. R. Co., 68 U. S., 69; Durant 
vs. Essex Co., 101 U. S., 555.” 


“We do not consider the question as to whether in¬ 
terest was allowable by law, . . . but we render 

our decision solely upon the point that, as neither the 
special term nor the general term allowed interest on 
the judgment, and as this court awarded no interest 
in its judgment of affirmance, all that the general 
term could do, after the mandate of this court went 
down, was to enter a judgment carrying out the man¬ 
date according to its terms.” . . . 


In Stewart vs. Salomon, 97 U. S., 361, it was held that if 
an appeal was taken from a decree not in conformity with 
the mandate of the Supreme Court, that court would remand 
the cause with appropriate directions for the correction of the 
error. 


On a mandate from an appellate court the lower court can 
only record the order of the appellate court and proceed with 
the execution of its decree as directed. It has no power to 
rescind or modify what the appellate court has established. 
All it may do is to obey the mandate. 

Gaines vs. Caldwell, 148 U. S., 240. 


“The authority of the lower court extends only to 
executing the mandate. After an appeal . . . 

such court has only such powers as are conferred by 
the mandate of the Supreme Court.” 

8 Ency. U. S. Supreme Court Rep., 132. 
Durant vs. Essex Co., 101 U. S., 555. 

Sibbald vs. U. S., 12 Pet., 488. 
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In Hinckley vs. Morton, 103 U. S., 764, it was said that 
second appeals have always been allowed to bring up pro¬ 
ceedings subsequent to the mandate and not settled by the 
terms of the mandate itself. In that case fees had been al¬ 
lowed a receiver. After the mandate of the Supreme Court, 
the receiver sought further allowance and appealed from the 
refusal of the court to make it. The court held that the 
question of compensation to the receiver had been settled on 
the former appeal by affirmance of the allowance theretofore 
made. 

In re Potts, 166 U. S., 263, it was held that, after the 
merits of a case had been decided on appeal, the circuit court 
had no authority to grant a new trial, a rehearing, or a re¬ 
view, or to permit a new defense on the merits to be intro¬ 
duced, because the decision of the Supreme Court constituted 
an adjudication of all questions involved in the case whether 
of law or fact. 

It is believed that the foregoing authorities conclusively 
establish the proposition that after an appeal the lower court 
has no authority to do aught except what is necessary to carry 
• into effect the mandate of the Appellate Court, and that the 
Supreme Court of the District of Columbia exceeded its au¬ 
thority and power in awarding appellee a counsel fee after 
the decision of this court. 

The Amount Awarded as Counsel Fees Is Arbitrary 

and Excessive. 

3, 4. If the court had jurisdiction and authority to award 
counsel fees, it is submitted that the record is insufficient to 
justify more than a nominal amount. Further information 
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concerning appellant s financial faculties could easily have 
been obtained. All the testimony bearing on this subject 
appears on pages 9 and 10 of the record and merely shows 
that about five years before the decree was signed appellant 
possessed approximately $17,000. As son-in-law, he had re¬ 
ceived large salaries from charitable and other institutions, 
aggregating in all, maybe, $12,000 per annum. He had been 
married about ten years and his total savings were about 
$17,000. Having lost his sinecure, ceased to be a favored 
son-in-law, and, being in the army for some years, it is a far¬ 
fetched presumption that he still possesses that much prop¬ 
erty. No reason appears why appellee should not have shown 
appellant’s financial faculties. The latter was examined by 
appellee’s counsel, who did not inquire as to such faculties 
and objected to inquiry when motion was made therefor by 
appellant. Believing the court should have had further in¬ 
formation before awarding such a large sum to be paid by 
appellant, the latter sought an opportunity to inform the 
court of his financial condition, but it was denied him 
(page 7). The obligation was on the appellee to show 
appellant’s ability to pay, if he desired to profit therefrom. 
The fact that the court, after trial in open court, where he 
could see the witnesses, acting in the light of the former 
decisions of this court, dismissed appellee's bill indicates that 
the appellant was justified in believing he was under no 
obligation to show his financial condition, and that before 
the trial court should attempt to fix any such charge upon 
him, testimony should have been taken as to his ability to 
pay. It would appear to be an award of an arbitrary sum 
not justified by the record. 

It will be noticed that the amount awarded is given in a 
case involving very little effort and very few questions of law 
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and requiring but little preparation. It will further be 
noticed that the amount was not awarded to counsel for serv¬ 
ices, either rendered or to be rendered, but was awarded to 
plaintiff, who may have had a contract with his attorney to 
prosecute the case for one-tenth that amount or for any other 
lesser sum, in which event the excess difference can only be 
considered as compensation to appellee; which compensation 
can be awarded only by a jury. 

If the court had authority to award any counsel fees, the 
amount cannot be arbitrary, but must be based upon the 
value of the services rendered and the ability of the party 
to pay, as shown by the record. No authority has been 
found authorizing the allowance of a counsel fee to a husband 
in a divorce case, but the question of the amount to be allowed 
to a wife has frequently been passed upon by appellate courts. 
The amount is necessarily based upon the needs of the wife, 
the pecuniary ability of the husband, and the work to be done 
in the litigation. No other element should enter into the 
question. Four thousand five hundred dollars was con¬ 
sidered adequate in Day vs. Day, 15 Ida., 107, where the 
husband was worth $600,000, with an annual income of 
$16,000. In the instant case, one-fifth of the total assets of 
appellant five years before the decree, was awarded. 

It is not believed further discussion or authorities will 
assist the court, and it is submitted that that part of the de¬ 
cree of said Supreme Court from which the appeal is taken 
herein should be reversed with costs to appellant. 

Respectfully submitted, 

WHARTON E. LESTER, 

LEON TOBR1NER, 

Attorneys for Appellant. 
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Court of Appeals of the District of Columbia 


January Term, 1922 

No. 3763 


Frederick Eichelberger, Appellant, 

vs. 

William L. Symons. 


BRIEF ON BEHALF OF APPELLEE 


STATEMENT OF FACTS 

The Appellant, Eichelberger, met Helen Dent Symons, 
then the wife of the Appellee, in the early part of 1914, 
thereafter the relationship between Appellant and said 
wife became very intimate, they met many times clan¬ 
destinely, corresponded clandestinely and their conduct 
became such that about May 2, 1916, the Appellee em¬ 
ployed counsel to protect his interests and from thence 
hitherto it has been necessary for him to have the services 
of counsel. This necessity was brought about by the con¬ 
duct of the Appellant. The history of the case is largely 
set out in the Transcript of Record in No. 3413 in this 
court wherein the Appellee here was Appellant and Helen 
Dent Symons and said Eichelberger were Appellees. The 
said Transcript of Record is made a part of this case as 
if set out at length herein. Appellee herein employed 
counsel in Newport News, Richmond, Atlanta and Wash¬ 
ington—three attorneys in the latter city, two of whom 
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actually prepared and tried the case in the Supreme Court 
of the District of Columbia. The trial consumed about 
six trial days. Depositions were taken in Norfolk, Cleve¬ 
land and Washington, and counsel herein for the Ap¬ 
pellee made a trip to Cleveland, Ohio, to be present at the 
taking of the deposition of said Eichelberger. Four non¬ 
resident witnesses were interviewed, three of them out of 
the District of Columbia, by two attorneys for said 
William L. Symons. Necessary steps were taken by 
counsel to get the facts from the records of the Norfolk 
and Washington Steamboat Company in so far as they 
were material to the case. Certain of these records were 
submitted to two experts in hand-writing, one a promi¬ 
nent attorney and the other the chief expert for the 
United States Government, and counsel made the neces¬ 
sary preparation therefor. After the decree dismissing 
the bill, counsel for Appellee took the necessary steps to 
bring the case to this Court on appeal. The Transcript 
of record in said cause contained 164 manuscript pages 
and as printed 95 pages and 2 index pages—about 71 of 
said printed pages are taken up by the statement of evi¬ 
dence. About 60 clandestine meetings between the Ap¬ 
pellant and Helen Dent Symons were shown. The ardor 
of the Appellant increased until in the early spring of 
1916 it was poured forth in the “Adored One” letter 
(R. 21, in 3413). The Appellant, Eichelberger, appeared 
in the case by very able counsel and from such appearance 
until now..has been most actively engaged in this litigation 
and in the present appeal has associated with him another 
leader of the Bar. When No. 3413 came to this court, 
counsel for Appellee herein wrote a brief of 47 pages be¬ 
sides index and table of cases, and argued the case in this 
court. Counsel for said Eichelberger filed a brief and 
argued the case here. After a reversal by this court 
counsel for said Eichelberger joined with counsel for 
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Helen Dent Symons for a rehearing. Thereupon counsel 
for Appellee Symons herein filed objections to said appli¬ 
cation and filed a brief of authorities in support of said 
objections. The application for a rehearing was denied. 
Counsel for Appellee here prepared a decree upon the 
mandate of this court and an interlocutory decree as re¬ 
quired by statute and submitted the same to the Justice 
who had dismissed the bill in the Supreme Court of the 
District of Columbia and to opposing counsel including 
the attorney for said Eichelberger prior to October 14, 
1921. The Decree on Mandate of this court and Inter¬ 
locutory Decree was entered October 18, 1921. The 
decree allowed the Appellee, Symons, counsel fees in the 
sum of $3,500.00. The Appellant herein noted from such 
allowance an appeal in open court. Eight days after the 
decree and at least 12 days after he had noted an appeal 
he filed a motion to vacate a part of the decree (R. 7). 
November 4, 1921, the said motion was over-ruled. 

ARGUMENT 

1. Counsel for Appellant, group 1, 2 and 5 of his 
assignment of error: 

“1. The court erred in holding that it had jurisdic¬ 
tion and authority to award and direct the payment of 
counsel fees by the said defendant to the plaintiff. 

2. The court erred in awarding and directing the pay¬ 
ment of counsel fees by the defendant, Eichelberger, to 
the plaintiff and awarding him execution therefor. 

5. That the said decree, in so far as it directs and 
decrees the payment of counsel fees by the said defend¬ 
ant to the plaintiff, is erroneous because 

(a) It deprives the said defendant of property with¬ 
out due process of law. 
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(b) That by the said decree the said defendant is de¬ 
prived of the equal protection of the law.” 

It is respectfully submitted that the authorities cited by 
Appellant do not touch the question at issue. Many of 
the cases are at common law and not in equity. 

Article III, Section 2, of the Constitution provides: 

“The judicial Power shall extend to all cases in Law 
and Equity under this Constitution,” etc. 

Article VII of Amendments provides: 

“In suits at common law, where the value in contro¬ 
versy shall exceed Twenty Dollars, the right of trial by 
jury shall be preserved,” etc. 

There is therefore a fundamental distinction recognized 
between common law cases and equity cases. 

In Lake v. Lake, 17 Nev. 231, 238, the court said: 

“And in Osborne v. Bank of the United States, 9 

Wheat, 738, the court defined the meaning of the word 
‘cases/ as used in the second section of the third article 
of the Constitution of the United States, wherein it is 
declared that ‘the judicial power shall extend to all cases 
of law and equity/ 

“The conclusion to which the court came is that a 
‘case’ within the meaning of the Constitution, is a subject 
on which the judicial power is capable of acting, and 
which has been submitted to it by a party in the form 
required by law. 

“Before considering this application, then, we must be 
satisfied that in so doing, we are exercising the appellate 
jurisdiction the court possesses under the Constitution.” 

In Lake v. Lake, 16 Nev. 363, the court said: 

“No statutory provision authorizes an allowance for 
counsel fees in this court. But such right has been exer¬ 
cised by courts of similar jurisdiction in conformity with 
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the decisions of the ecclesiastical courts of England. 
(Goldsmith v. Goldsmith, 6 Mich. 286, and Phillips v. 
Phillips, 27 Wis. 255).” 

No case has been cited by Appellant where counsel fees 
were not allowed in a case like the one here because of 
want of authority to make such allowance. On the other 
hand, as stated in a recent case by the learned Justice who 
tried this case below, the practice is here to make such 
allowance. 

In the case of Morgan v. Morgan, Equity No. 23719 
in the Supreme Court of the District of Columbia wherein 
a husband sued his wife for divorce and named a co-re¬ 
spondent the court on February 20, 1905, passed a decree 
dismissing the wife’s cross-bill and granting husband a 
divorce, reserved the question of counsel fees, in favor of 
the husband, plaintiff, against the co-respondent. March 
6, 1905, the court passed a decree allowing the plaintiff 
Five Hundred Dollars against the co-respondent, and 
execution was directed to issue as at law against the co¬ 
respondent for said sum. One phase of this same case 
became Original 208 in this court and the court recites the 
passing of the final decree making allowance to the hus¬ 
band against the co-respondent, Morgan v. Morgan, 25 
App. D. C. 389, 390. From that time to this there have 
been many such cases, one at least more recent than the 
present case in which, by decree passed therein February 
17, 1922, there was an allowance against the co-respond¬ 
ent of $4,000.00 to husband for counsel fees and $500.00 
in favor of an attorney appointed to defend. Burch v. 
Burch, Equity No. 39,087. 

Mr. Justice Pitney, then Vice-Chancellor in New Jer¬ 
sey, decided the celebrated case of Duke v. Duke, 72 
N. J. Eq. 515, 73 Atl. 837, May 3, 1906, and in the decree 
allowed costs and counsel fees to the husband plaintiff 
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against the co-respondent. When asked to give his rea¬ 
son for such a decree for use on the hearing of the appeal 
he said: 


This latter was done in accordance with a practice 
which I understood to have the sanction of the Chan- 
cellor, and seems to me according to reason, and I 
believe is according to the English practice. 


The defense was conducted jointly and in concert 
by both of the defendants, so that in proving a case 
against the female defendant the petitioner also 
proved it against the co-respondent. There was no 
allegation of marital offense committed with any 
other person. The cross-petition was abandoned. 


In response to a request for judgment for costs against 
the co-respondent the Court said: 


I have already had occasion to examine that ques¬ 
tion and by the advice of the Chancellor, after sub¬ 
mitting the matter to him, I gave judgment in a case 
similar to this for costs and counsel fees against the 
co-respondent, hence you are entitled to that 
judgment. 

I think that, when a man makes himself a defend¬ 
ant (co-respondent) under the statute he becoms 
liable for the petitioner's costs and also for counsel 
fees. (Italics supplied.) 

From the decree in this case two appeals were taken to 
the Court of Errors and Appeals of New Jersey—one of 
them by the co-respondent. The decree was affirmed in 
both appeals for the reasons stated in the opinion of Vice- 
Chancellor Pitney. 

Duke v. Duke, 72 N. J. Eq. 941, 942, 73 Atl. 840. 

It will be noted that Mr. Justice Pitney gave the fol¬ 
lowing reasons: 
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(a) In accordance with the practice which had the 
sanction of the Chancellor. 

(b) The practice is according to reason. 

(c) The practice is according to the English practice. 

(d) He had awarded costs and counsel fees in a 
similar case. 

(e) The statute permitted the Chancellor to allow a 
person charged with adultery to intervene for 
the purpose of defending himself. 

Such, therefore, were the reasons twice affirmed in this 
case by the Court of Errors and Appeals. 

This ruling in Duke v. Duke was referred to and ap¬ 
proved March 6, 1911, by the Court of Errors and 
Appeals. 

Clark v. Clark, 78 N. J. Eq. 304; 81 Atl. 1126. 

It was also held that the time to fix the amount of 
counsel fee is “at the time of the settlement of the decree” 
(Italics supplied.) 

(Mont. 1883.) Where a person voluntarily joins with 
a husband and contests the wife’s right to a divorce for 
purposes of his own, and a divorce is granted he is liable 
for the costs made necessary by his own act. Black v. 
Black, 5 Mont. 15, 2 Pac. 317. 

All the reasons set forth in the above cases are ap¬ 
plicable here. In fact the Appellee’s position here is still 
stronger for there the Chancellor could permit the co¬ 
respondent to be made a party. Here he must be made a 
party and in uncontested cases counsel is assigned. 

As the Appellant was a non-resident the court could not 
have required him to pay costs and counsel fees if he had 
not voluntarily appeared and defended the suit. He was 
not satisfied with debauching Appellee’s wife and break¬ 
ing up their home with two young girls in it, but he made 
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the litigation as burdensome as he and his counsel could 
make it, and when at the trial of the case the cross-bill, in 
which he was not interested, was being tried as part of 
the cause his attorney announced that he was not inter¬ 
ested in that part of it, so he would sit with and assist the 
attorneys for Mrs. Symons, and he did. He took every 
technical advantage possible, and after the record reached 
this court he joined in a motion to strike out the state¬ 
ment of evidence and affirm decree, and relied upon it in 
his brief and at the argument. 

NOT ENTITLED TO A JURY TRIAL 

Counsel for Appellant contend that if he was liable for 
counsel fees he is entitled to a trial by jury. Jurisdiction 
of divorce cases is in the Equity Court, and that court has 
full authority to afford entire relief. 

In the case of Gormley v. Clark, 134 U. S. 338, there 
was involved the consideration of the “Burnt Records 
Act” relating to the City of Chicago. In delivering the 
opinion of the court (page 349), Chief Justice Fuller 
said: 

“It is strenuously insisted that the remedy at law was 
adequate, and that as the right of possession was purely 
a legal question and for a jury, the court of chancery 
should have declined jurisdiction; but, inasmuch as the 
case came within the provisions of the statute, and equity 
could alone afford the entire relief sought, the fact that 
legal questions were also involved could not oust the court 
of jurisdiction. The jurisdiction in equity attaches un¬ 
less the legal remedy, both in respect to the final relief and 
the mode of obtaining it, is as efficient as the remedy 
which equity would afford under the same circumstances, 

Kilboum v. Sunderland, 130 U. S. 505, 514.” 

****** 
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In this case also relief was granted in respect to certain 
streets, although there was no prayer specifically relating 
thereto, the court held that the relief was agreeable to 
the case made by the bill, and could be awarded as within 
the prayer for general relief. 

In the case of United States v. Western Union Tele¬ 
graph Company, 160 U. S. 1, 52, in citing the same prin¬ 
ciple with approval, the court said: 

“In 1 Pomeroy’s Equity Jurisprudence, 181, many 
adjudged cases are cited in support of the proposition that 
‘if the controversy contains any equitable feature or re¬ 
quires any purely equitable relief which would belong to 
the exclusive jurisdiction, or involves any matter per¬ 
taining to the concurrent jurisdiction, by means of which 
a court of equity would acquire, as it were, a partial 
cognizance of it, the court may go on to a complete 
adjudication, and may thus establish purely legal rights 
and grant legal remedies which would otherwise be be¬ 
yond the scope of its authority.’ ” 

In Hopkins v. Grimshaw, 165 U. S. 342, it was urged 
that the plaintiff’s only remedy was at law. The court 
held this objection was unavailing, that the court had 
jurisdiction on two grounds. The court said: 

“The court, having acquired jurisdiction of the bill 
upon both these grounds, was authorized to retain it for 
the purpose of administering complete relief between the 
parties, including the question of any allowance to which 
Grimshaw might be entitled for the expense incurred in 
the removal of the bodies from the burial ground to other 
cemeteries, or upon any other account.” 

This case went up from the District of Columbia and 
was reversed by the Supreme Court. 

It follows, therefore, from imperative authority that 
the Equity Court having jurisdiction of the divorce case 
by statutory authority was authorized to retain it for the 
purpose of complete relief between the parties. 
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The proper forum in which costs and counsel fees 
should be awarded is in the forum, and at the time of the 
signing of the decree. Clark v. Clark, supra. No decree 
was signed by this court in Symons v. Symons, No. 3413. 
It could not have been the intention of this court to fix 
the terms of the decree below. The mandate said nothing 
about the interlocutory decree made necessary by the re¬ 
cent statute. Furthermore the counsel fee may be in¬ 
cluded in the costs taxed against the co-respondent as was 
done in Morgan v. Morgan, Equity No. 23,719. The 
question of counsel fees remained open in Symons v. 
Symons, and the court having the authority and discre¬ 
tion in the premises, awarded the sum of $3,500.00 as a 
reasonable fee under all the circumstances. In the nature 
of things, he would know more about the value of the 
service rendered than any other, because he had the case 
and another filed while the original Symons case was here 
on appeal before him and under consideration on many 
occasions. 

In Lynham v. Hufty, 44 App. D. C. 589-597, 598, it 
was said: 

“ ‘In equity, the award of costs depends largely upon 
the facts and circumstances of each particular case, and 
rests entirely within the discretion of the court, to be 
exercised upon principle and with reference to the general 
rules of practice/ ” 7 R. C. L. 783. 

In Dewing v. Perdicaries, 96 U. S. 193, 197 the Court 
said: 

“The complainant had a clear right, on account of the 
cloud cast upon his title, and of the injury otherwise 
special to himself, of which he complained, to be heard 
upon his bills. The entire subject and the necessary par¬ 
ties being before the court, and the court having juris¬ 
diction for one purpose, might well take and exercise it 
as to every thing involved in the controversy. This saved 
time, expense, circuity of proceedings, perhaps a mul¬ 
tiplicity of suits, and promoted the ends of justice/ , 
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THIRD AND FOURTH ASSIGNMENTS OF 

ERROR 

The third and fourth assignments of error are as 
follows: 

“3. The court erred in refusing to permit testimony 
to be taken as to the financial faculties of the defendant, 
Eichelberger. 

“4. The court erred in allowing the sum of $3,500.00 
as counsel fees to be paid by the said defendant to the 
plaintiff" 

Appellant’s contention is without merit. 

Marriage is a relationship in which the public has an 
interest. 

In the case of Childs v. Childs, 49 Md. 509, 515, the 
court said: 

“Marriage is the most solemn engagement which one 
human being can contract with another. It is a contract 
formed with a view not only to the benefit of the parties 
themselves, but to the benefit of third parties; to the 
benefit of their common offspring, and to the moral order 
of civil society. To this contract is superadded the 
sanctity of a religious vow. * * * There are un¬ 

doubtedly cases for which a separation is provided, but 
it must be lawfully decreed by public authority and for 
reasons which the public approves." 

In Meeker v. Lehigh Valley R. R„ 236 U. S. 412, 433, 

t 

the court said; 

“The contention that the provision for an attorney’s 
fee for services in the suit is invalid as being purely arbi¬ 
trary and as imposing a penalty for merely failing to pay 
a debt is without merit. The provision is leveled against 
common carriers engaged in interstate commerce, a quasi 
public business, and is confined to cases wherein a re- 
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covery is had for damages resulting from the carrier’s 
violation of some duty imposed in the public interest by 
the Act to Regulate Commerce.” Atlantic Coast Line Co. 
v. Riverside Mills, 219 U. S. 186, 208. 

(Ill. 1917.) In Lyons v. Lyons, 196 Ill. App. 73, it 
was held that in chancery and especially in divorce cases, 
the court has a large discretion in apportioning costs be¬ 
tween the parties. This was affirmed in 272 Ill. 329; 111 
N. E. 177. 

In Mengel v. Mengel, 157 Iowa, 630, 138 N. W., 495 
(1912), it was said that a decree will only be reversed 
where the court was without jurisdiction or abused its 
discretion with reference to the amount of the allowance. 

ALLOWANCE TO PLAINTIFF PROPER 

The contention that it was error to make the allowance 
to the plaintiff instead of his counsel is without merit. 

In Anderson vs. Anderson, 124 Ill. App. 613 (1906), 
it was held that a decree which provides for the payment 
of solicitor’s fees to the solicitor and not to the wife is 
erroneous. 

Kowolski v. Kowolski, 127 Ill. App. 154. 

(N. Y. 1915.) Kamman v. Kamman, 152 
N. Y. S. 579-581; 167 App. Div. 423-426. 

Cohn v. Howe, 156 N. Y. S. 448. 

(N. D. 1912.) Bailey v. Bailey, 22 N. D. 553; 
134 N. W. 747. 

It is in accord with the practice in this jurisdiction. 

Morgan v. Morgan, supra. 

Burch v. Burch, supra. 

Stephens v. Stephens, Eq. No. 37293. 
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It follows therefore the court had the power to decree 
counsel fees, did decree them, and under the law had the 
authority to fix the amount. 

Whatever the capability of the Appellant was and is, 
the fact remains that the undisputed testimony in the case 
shows that Appellant’s capacity for making money had 
increased and that during the latter part of his stay in 
Washington he was able to earn $12,000 to $14,000 per 
year and had accumulated in personal property or money 
more than $17,000, which he took away with him. There 
is nothing to show that his earning capacity decreased or 
that he did not have other property. He was a banker 
and lawyer. The record therefore shows abundant abil¬ 
ity to pay. No opportunity to show his faculties was 
sought by Appellant until twelve days after he had noted 
his appeal—his request came too late, and then if in the 
progress of the case he had desired to show that his facul¬ 
ties had decreased, he had abundant opportunity to do so. 
When his motion was made in that behalf, it was not 
supported by affidavit or other showing and it was prop¬ 
erly denied. 

In the allowance of counsel fees to the Appellee herein 
the court below knew Appellee had paid counsel fees to 
Mrs. Symons or her attorneys, that numerous counsel had 
been employed in making investigation, in taking testi¬ 
mony in and out of Washington, and in the preparation 
and trial of the case and on many occasions being re¬ 
quired to be in court before and subsequent to the trial. 

APPELLANT A VOLUNTEER 

At every turn the Appellant made the litigation as 
. burdensome to the Appellee as possible. • He appeared 
when he might have remained out as he was a non-resi¬ 
dent. His first step was to ask for a more specific bill of 
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particulars. From that time to this great ingenuity and 
resourcefulness have been exercised by Appellant and his 
counsel. 

In the spring of 1914 the Symons family, husband, 
wife, and two daughters, were living happily together; 
the Appellant appears on the scene. He soon acquired 
such power over the wife that she frequently visited him 
at his office; she permitted him to go to her home when 
the husband was away on a number of occasions. Appel¬ 
lant testified he did not go there more than a dozen times 
when Mr. Symons was not there (R. 52 in 3413). She 
clandestinely met him times unnumbered—about 60 such 
meetings are shown in the record. It is assumed that 
these meetings which were found out are few compared 
with the actual times they were together. He had a wife 
and children. She had a husband and children. He sent 
her flowers. Before May 2, 1916, he became so bold as 
to place in her hands the “Adored One” letter which she 
treasured (R. 21 in 3413), and wrote her a more af¬ 
fectionate letter than that one (Id. 21). In that month 
she went to New York for a week, made an engagement 
to meet Appellant in Baltimore, missed him, “arrived in 
Washington about half past four or three” and “went 
home about half past nine.” Mrs. Symons’ testimony 
(Id. 92). She had been away from her home a week, 
away from husband and daughters, but her first act was 
to attempt to get in touch with Appellant. She tele¬ 
phoned him as soon as she got in Washington (Id. 92). 
Therefore he controlled her actions from 4J4 to 6 hours 
immediately upon her return, and she did not go home or 
see her own family until nine thirty that night. She 
went with him to the theater (Id. 40, 41, 47), to many 
luncheons, including the one at “Affinity Lodge,” Radnor 
Heights near Fort Myer, where she was known as Miss 
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Clements, of New York, the Appellant’s “affinity” 
(Id. 40). They hugged and kissed each other there (Id. 
38, 39). They bought steak and other articles at Sin¬ 
clair’s grocery and had them delivered to an apartment in 
an apartment house they were seen to enter (Id. 42). 
They went shopping together, on automobile rides, and 
met at various places for refreshments. In August, 1916, 
Appellant and Mrs. Symons were in clandestine corre¬ 
spondence; she refused to stay at Colton’s, Maryland, 
while her husband went on his annual visit to see his 
mother (Id. 21), and about the time of their return from 
Colton’s Appellant and Mrs. Symons planned the trip to 
Norfolk and Virginia Beach. Mr. Eichelberger requested 
John O. La Gorce to ask Mrs. Eichelberger to permit Mr. 
Eichelberger to go with Mr. La Gorce on a fishing trip to 
Norfolk Saturday, August 26, 1916 (Id. 60). This was 
done to deceive Mrs. Eichelberger. After his return Ap¬ 
pellant told his wife he had gone to Norfolk on a fishing 
trip with Mr. La Gorce (Id. 60); this was a falsehood 
(Id. 60). That this trip was planned in advance is shown 
by the testimony of Mr. Berthrong and Appellant’s effort 
at concealment (Id. 43, 44). The Appellant and Mrs. 
Symons attempted to manufacture evidence as that record 
shows and which is referred to on pages 18 to 27 of Mr. 
Symons’ brief in No. 3413. She came up in his stateroom 
and both his and her tickets were assigned thereto. Upon 
Mr. Symons’ return, September 2, 1916, she told him an 
untruth about an engagement that afternoon. Deception, 
concealment and clandestine meetings were indulged in 
with surprising frequency which continued up to and in¬ 
cluding the spring of 1917 when Appellant saw her in 
New York on at least two occasions. 

A further review of the character of the Appellant and 
his conduct in enticing away the affections of Appellee’s 
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wife, his debauching her and the great amount of work 
required to meet his cunningly devised schemes seems un¬ 
necessary. The record and briefs in the principal case 
speak for themselves and abundantly warrant the allow¬ 
ance made by the decree from which Appellant appeals. 

It may be said, however, by way of illustration that at 
the trial of the cause counsel for Appellant here and Mrs. 
Symons tried to create “an atmosphere.” For some rea¬ 
son unexplained in the record there appeared at the trial 
and immediately with counsel for Mrs. Symons and Ap¬ 
pellant here within the rail a most distinguished attorney 
of the highest integrity and reputation, and at the same 
time there appeared alongside of said attorney and coun¬ 
sel the honored rector of a great church. Such unex¬ 
ampled resourcefulness and refreshing assurance on the 
part of the Appellant appear to be worthy of a nobler and 
better cause. Thus is illustrated the sort of ingenuity 
with which the Appellee here has had to contend. 

In Snow v. Snow, 48 App. D. C. 448 decrees of the Su¬ 
preme Court of the District of Columbia allowing at¬ 
torney’s fees of $5,000.00 and $500.00 were affirmed. 
The latter allowance was for services in connection with 
the appeal. This Court said (page 452) “Perhaps at¬ 
torney’s fees are large; none the less we do not feel war¬ 
ranted in disturbing them. This being a chancery suit 
the latitude of our discretion is wide. We think that, 
all things considered, equity requires that the decrees 
should stand. * * * The decrees are affirmed with 

costs.” 

In Stewart v. Stewart, Equity No. 37219 an attorney’s 
fee of $5,000.00 was allowed. 

In Burch v. Burch, supra, the decree allowed $4,500.00 
attorney’s fees—$4,000.00 to the plaintiff—husband and 
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$500.00 to an attorney appointed to defend—all to be 
paid by the co-respondent. 

The safety of our institutions depends in large meas¬ 
ure upon the integrity of the family. The state there¬ 
fore is directly interested in maintaining the family re¬ 
lationship inviolate. It has therefore provided severe 
penalties for offenses like those of which the Appellant 
here has been guilty when conviction is had in the appro¬ 
priate tribunals. The record in the principal case shows 
the Appellant broke up two homes in this District. In 
both there were children. To that extent he became 
and is a menace to the social order and an enemy to 
the state. 

* 

It follows that equity requires that he be compelled to 
make amends as far as may be done in chancery. 

The portion of the decree appealed from should be af¬ 
firmed : 

(a) Because the Court making the award had au¬ 
thority to make it. 

(b) Because it is in accord with the practice here and 
elsewhere in this country and in England as hereinbe¬ 
fore set forth. 

(c) Because it is equitable and in accord with reason. 

(d) Because the amount awarded is reasonable. 

Respectfully submitted, 

Andrew Wilson, 
Attorney for Appellee. 
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